BOARD OF REVIEW DECISION 


Title of Publication: 

Iluviagayo cio 031 

Other Known Title: 

Not Stated 

Format: 

Computer Text File Printout 

Director/ Author: 

Not Stated 

Producer/Publisher: 

Not Stated 

Country of Origin: 

Not Stated 

Language: 

English 

Applicant: 

Robert John Schofield 

Classification: 

Objectionable. 


Descriptive Note: Not Applicable 

Display Conditions: Not Applicable 

Date of entry in Register: 02 August 2006 

Date of direction to issue a label: Not Applicable 

OFLCNo: 601816 

Excisions: Not Applicable 

Reasons for excisions: 

Not Applicable 

Summary of reasons 
for classification: 

The publication Iluviagayocio031 is a colour photo in the portrait orientation showing two men 
urinating into the mouth of a third lying on the floor. A fourth person is almost completely 
obscured by one of the standing men. The photo is cropped so that the focus of the image is on 
the penises, the streams of urine, and the head and torso of the man on the floor. The heads of 
the two standing men are not included. All the men are naked, with the exception of one who is 
wearing white sports socks, and another has a ring around his penis and testicles. 
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Section 3(2) of the Films, Videos, and Publications Classification Act 1993 (the Act) 

Section 3(2) of the Act is a deeming provision. The Classification Office in its submission provides 
a definition of a deeming provision, which is: “the purpose of a deeming provision is to create a 
legal fiction: it has a defining function. It is used only if something is to be what it is not”. Law 
Commission, Legislation Manual: Structure and Style (Report 35, 1996) para. 167. 

Section 3(2) has a list of activities in paragraphs (a) to (f) which are deemed objectionable if the 
publication promotes or supports, or tends to promote or support, the activities in those 
paragraphs. 

Section 3(2)(d) 

Under Section 3(2)(d) of the Act, a publication is deemed to be objectionable if it “promotes or 
supports, or tends to promote or support, the use of urine, or excrement, in association with sexual 
conduct.” 

Urination in association with sexual activity 

In Iluviagayocio031 the three men in the publication are naked except one is wearing a cock ring and 
another is wearing a pair of white socks. Two of the men are clearly urinating over the head and 
chest of the third. There is liquid on the floor. 

The heads of two of the men are cropped, the focus being on the urination activity, and genitals of 
the two men. The composition of the photograph leads the eye from the penis to the open mouth, 
receiving the urine. The can of soft drink held by one man may indicate either a social occasion, or 
an aid to the urination. 

Promotes or Supports 

In Iluviagayocio031 the man on the floor holds the leg of one of the other men, as if anchoring the 
person as he urinates on him. It is clearly a sexual context. The man on the floor seems relaxed 
with his arms supporting his head. He is not restrained and appears to be enjoying the activity. 

He is not attempting to disengage, but appears a willing participant. 

The publication is clearly designed for sexual titiUation and, as such, normalises the activity of 
urination in association with sexual conduct. The Board therefore finds Iluviagayocio031 “promotes 
or supports, or tends to promote or support, the use of urine in association with sexual conduct”. 

Applicant’s Interpretation 

The Applicant invites the Board to interpret section 3(2)(d) as having an additional requirement, of 
being subject to section 3(1) and “injurious to the public good”. 

The Applicant submits that the section 3(2)(d) activity of urination in association with sexual 
conduct is not per se illegal, and therefore it cannot be injurious to the public good. This is in 
contradistinction to the other section 3(2) activities which are per se illegal. 

The Board finds that section 3(2) is a deeming provision. In effect if a publication “promotes or 
supports, or tends to promote or support, the use of urine in association with sexual conduct”, 
then the section deems the publication to be “injurious to the public good” and hence 
“objectionable”. 
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The fact that section 3(2)(d) is the only activity which is not illegal per se has been recently 
considered by Parliament. In the report on the Films, Videos, and Publications Classification Bill 
presented to the House on 30 August 2004, Parliament retained section 3(2)(d) even though it did 
not describe a criminal offence. 

In Living Word Distributors Limited v Human Rights Action Group (Wellingtonj [2000] 3 N ZLR 570 the 
Court of Appeal stated in respect of an argument regarding the meaning of “matters such as sex” 
at paragraph 29: “there is no justification for reading down ‘matters such as sex’ by limiting the 
expression to abusive or degrading sex”. 

The Board therefore does not accept the submission that as urophilia is not illegal, the plain words 
of the section should not be adhered to. 

The Decision 

The Board unanimously classifies the publication Iluviagayocio031 as objectionable. 

The Bill of Rights 

The Board has considered the Bill of Rights Act and the five-step approach set out in Moonen 1. 

Excisions 

Section 32 of the Act does not allow the Board to consider excisions to the publications. 
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